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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE: : : :
TINSUKIA

Present: Smt. Audri Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

Tinsukia.

                                G.R. Case No. 27/14

                 Under Section 279/304(A) of Indian Penal Code 

               The State of Assam........................................Complainant

                                       -Versus-

  Sri Roktim Buragohain........................................Accused person

Appearance:-

Sri B.B.Yadav,

Ld. Addl. Public Prosecutor.......................For the State

Sri B. Prasad

Advocate...............................................For the accused

Evidence recorded on         : 10.07.15, 22.04.16, 26.08.16, 17.12.16, 
    21.09.17,  18.11.17,  21.12.17, 29.01.18.

Date of Argument              : 11.04.2018.

Date of Judgment              : 24.04.2018
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J   U  D  G  M  E  N  T

1. The prosecution case in brief  is that on 06.01.14

the complainant Sri Nimai nayak filed an  Ejahar before the Officer in

charge, Traffic Branch, Tinsukia P.S. stating inter alia that on 01.01.14

at around 6:30 pm while his brother Bikram Nayak was returning to his

home , a Pulsar motor cycle bearing no. AS-23J-7755 coming in high

speed from the opposite side hit him near the Sani Mandir, Sripuria

resulting  in grevious injury to his brother. Immediately he was taken to

the Civil Hospital, Tinsukia, but at about 8.25 pm on the same day i.e.

01.01.2014 the doctor declared him as dead. Hence, he filed this case.

                      2. Upon  receiving  the  Ejahar,  the  officer-in-charge,

Tinsukia PS registered a case vide.  Tinsukia P.S  case No.  05/14 u/s

279/304(A) of IPC.  The police investigated the case and filed charge-

sheet  against  the  accused Sri  Biren  Phukan  u/s  279/304(A)  of  IPC.

Summons was served upon the accused person and on his appearance

copy was furnished and the particulars of offence u/s 279/304(A) IPC

were read over and explained to the accused, to which he pleaded not

guilty and claimed to be tried. 

3. The prosecution examined as many as 11 (Eleven)

PWs including the M.O., M.V.I. and the I.O.. The defence was of total

denial.  Heard the argument and perused the evidences,  documents

and record carefully.

Point for determination

4.           The  following  points  are  considered  for

determination of this case:

(i) Whether the accused person on 01-01-2014

at  about  6.30  pm  drove  his  motorcycle

(Pulsar)  bearing No.  AS23J  7755 in  a  rash

and  negligent  way  near  Sani  mandir,

Sripuria so as to endanger,  the life of others

and thereby liable to be punished u/s 279

I.P.C. ?
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(ii)  Whether the accused personon 01-01-2014

at  about  6.30  pm  drove  his  motorcycle

(Pulsar)  bearing  No.  AS23J  7755  in  a  rash

and  negligent  way  and   caused  death  of

Bikram  Nayak   by  such  act  and  thereby

liable to be punished u/s 304(A) I.P.C.?

D  iscussions, Decisions And Reasons Thereof

          5.  The prosecution adduced the following evidences

for establishing their case:   

6. PW-1, the informant Sri Nimai Nayak deposed that

on 01.01.2014 about 6 pm  Bikrom Nayak was returning home from

work and  near Sripuria Hani Mandir, he was hit by a motorcycle from

the opposite side which was driven in high speed . After hitting his

brother the bike and driver left the place. He heard about the incident

and immediately went to the place of occurrence and saw his brother

lying on the ground  and he was bleeding from his head. Immediately

his brother was shifted to the Civil Hospital at Tinsukia. At about 9 pm

that  night  his  prother  expired  at  the  Civil  Hospital.  Thereafter,  he

lodged the ejahar, he put finger impression signature on the ejahar. He

lodged the case after about 5 days from the incident.

7. PW-2  Sri Chandan Singh  deposed that on 01-01-

14 at about 6 pm he came out of his house after hearing a sound and

he saw that Bikram Nayak was lying on the road in injured condition

and a bike was lying by the side of Bikram Nayak.  He did not see the

rider of the said motorcycle. The registration number of the vehicle

which caused the accident to Bikram Nayak is AS-23-J-7755.   

8.       P.W.3 Smti Harjeet Kaul stated that about 2 years

ago in the month of January 1st day, she was watching TV and at t that

time,  she heard a sound outside her house at  the road.  She came

outside to the road and saw victim Bikram Singh (later she stated that

she did not know the title of Bikram) lying on the road. Her husband

Gurdayal  Singh also  came alongwith  her  to  the  road.  Her  husband
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accompanied him to the hospital in 108. 

9. P.W.4 Sri Udipta Gogoi stated that on 1st January,

2014  Raktim  was  riding  his  motorcycle.  On  that  day  PW4  was  in

Lakhimpur and on request of RaktimBuragohainhe told Raktim to take

his bike over phone as because he resides near his house and he was

his  friend.   The  registration  no.  of  his  bike  is  AS-23-J-7755.  On  1st

January, 2014 he was informed by the police from the police station

that his bike was involved in  an accident. He had informed them that

his  bike  was  taken  by  Raktim.  He  also  told  Raktim over  mobile  to

deposit  the bike in  the police  station.  On 02.01.14 he went  to  the

police station and in the police station he came to know that the victim

of the accident has expired.

10. P.W.5, Sri Gurdayal Singh deposed in his chief that

on 01-01-2014 at about 7/7.30 p.m. he was in his house and he heard

a loud sound on the road side and after hearing the said sound he

came out and saw that Shri Bikram Nayak was lying injured. He also

stated that he did not see any motorcycle at the place of occurrence

and  the  rider  of  the  bike  was  also  not  present  at  the  place  of

occurrence.

11. P.W.6 Sri Dipankar Gogoi is seizure list witness. He

deposed that the person in the dock had a Bajaj Motorcycle . On the

next poice called him and obtained his signature on Exhibit 1 seizure

list . Exhibit 1(1) is his signature.

12. P.W.7  Sri  Pinkuraj  Buragohain  could  not  depose

anything as how the accident took place. He deposed that on the day

of  occurrence  in  the  evening  hours  he  was  returning  home on  his

bicycle, on the way near Sani Mandir at Sripuria he saw a person lying

on the road in injured condition. He stopped there and he called 108

ambulance  and  sent  the  said  injured  person  to  the  Tinsukia  Civil

Hospital for treatment. He saw a Bajaj Pulsar Motorcycle at the place of

occurrence  but  since  he  did  not  know the  registration  number,  he

could not ascertain at that time that the said motorcycle belonged to
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the  accused.  The  father's  name  and  address  mentioned  in  Ext.1

seizure list is his but the signature appearing therein is not of his.   

13.    P.W.8 Dr. Prasanta Borgohain,  is  the M.O. and he

deposed   that  on  01.01.14  he  was  posted  as  Senior  M  &  H.O.  at

Tinsukia Civil Hospital. On that day Sri Bikrom Nayak, 60 years, male,

c/o Budheswar nayak of Itakhuli T.E. who was admitted in male surgical

ward at Tinsukia Civil Hospital at 8.20 pm on 01.01.14 with history of

RTA(Road Traffic Accident) sustaining head injury, expired at 11.15 pm

on  the  same  day  at  Tinsukia  Civil  Hospital  due  to  his  injuries.

Accordingly he reported the matter regarding the death of the said

person to the I/c of police outpost at Tinsukia Civil Hospital in writing.

Ext. 2 is his said report/information and Ext. 2(1) is his signature.

14.   P.W.9 Dr. Hemen Buragohain, deposed that on 2.1.14

he was posted at Tinsukia Civil Hospital as Senior M.& H.O. On that day

he  performed  postmortem on  the  dead  body  of  BIkrom Nayak,  60

years,  male,  S/o  Lt.  Punarao  Nayak  of  Itakhuli  Moutghat  Line  in

connection with reference Tinsukia PS traffic Branch GDE No. 10 dtd.

01.01.14 who was escorted and identified by UBC 702 Somu Sonar and

Nimai  Nayak . Ext.  3 is  the Postmortem report  and Ext.  3(1)  is  his

signature.  The dead body was accompanied by Ext. 4 Inquest report,

Ext. 5 Dead body challan, Ext. 6 dead body forwarding letter and Ext. 7

command certificate. Ext. 4(1), 5(1), 6(1) and 7(1) are his signatures. 

15.   P.W.10 Sri Subrata Mishra, the MVI stated that  on

8.1.14 he was posted in the office of DTO, Tinsukia as MVI. On that day

with reference to Tinsukia PS traffic Branch GDE No. 10 dtd. 1.1.14 he

examined a Bajaj Pulsar Motorcycle bearing registration No. AS-23-J-

7755 at Tinsukia PS campus . Ext.8 is the MVI report and Ext. 8(1) is

his signature. 

                      16.  P.W.11 Sri Priyadhar Handique, the IO stated that

On 1.01.2014 he was  attached to Tinsukia  Traffic Branch as ASI  of

police. On that day at 6.30 pm Inspector Sri Dipak Tamuli, the then in
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charge of Tinsukia Traffic Branch received an information over phone

from an unknown person that one motorcyclist had hit a pedestrian

near  Gate  No.  700  and  thereafter  fled  away  from  the  place  of

occurrence.  The  said  information  was  entered  by  the  Inspector  Sri

Dipak Tamuli in GD Entry vide Tinsukia PS Traffic Branch GDE No.10

dtd. 1.1.14 and on being detailed he along with UBC 458 Firoj Dutta

and rider party proceeded to the place of occurrence. Before his arrival

at  the place of  occurrence the victim Bikrom Nayak was shifted to

Tinsukia  Civil  Hospital  by  the  people  for  medical  examination.  He

inspected the place of occurrence and after inspection he prepared the

sketch map at the place of occurrence. Ext. 9 is the said sketch map

and Ext. 9(1) is his signature. He examined the witnesses at the place

of occurrence. He visited the Tinsukia Civil Hospital and on 2.1.14 he

prepared the inquest report Ext.4 on the dead body of the deceased

Bikrom Nayak and forwarded the said dead body along with the said

inquest report, dead body challan (Ext.5), dead body forwarding letter

Ext.6 and command certificate Ext.7. Ext. 4(2), Ext. 5(2), Ext.6(2) and

Ext.  7(2)  are  his  signatures.  On  4.1.14  the  owner  of  the  offending

motorcycle bearing registration No. AS-23-J-7755 namely Udipta Gogoi

appeared before him along with the rider of the said motorcycle at the

time  of  occurrence  namely  Sri  Raktim  Buragohaiin  alognwith

connected documents of the said motorcycle and D/L standing in the

name of Raktim Buragohain. He seized the said motorcycle along with

produced documents in presence of witnesses. Ext. 1 is the seizure list

and Ext. 1(2) is his signature and Ext. 1(3) is the signature of accused

Raktim Buragohain signed in his presence. He collected the MVI report

(Ext.8)  from  the  DTO  office,  Tinsukia.  Ext.  10  is  the  said  FIR  and

Ext.10(1) is the signature of Inspector Dipak Tamuly, the then I/c of

Tinsukia  Traffic Branch with  his  endorsement.  He collected the P.M.

report Ext.3 from Tinsukia Civil Hospital of the deceased Bikrom Nayak.

After his preliminary investigation he handed over the case diary to the

O/c Tinsukia PS for further investigation. SI Jatin Konwar after resuming

the  charge  of  investigation  and  after  completion  of  investigation

submitted charge sheet against the accused Raktim Buragohain u/s

279/304(A) IPC. Ext,. 11 is the said charge sheet and Ext. 11(1) is the

signature of Jatin Konwar which he knew.
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          17. Going through the evidence on record it is seen that

PW1 the informant did not see the incident himself.  He deposed that

he came to know that two youths were driving the motorcycle at the

time of incident, but he did not know who was driving the motorcycle.

PW2 Shri Chandan Singh also deposed that at the time of occurrence

he was in  his house and he did  not  see the accident.  He did   not

remember  the  name  of  the  person  who  informed  him  about  the

accident. Though this witness mentioned the registration number  of

the vehicle involved  in the accident as AS 23 J  7755, during cross

examination  he  deposed  that  he  could  not  remember  the  colour,

model and the manufacturing company of the bike. PW3  Smti Harjeet

Kaur and PW6 Shri Gurdayalalso could not say regarding who caused

the  accident  and  they  deposed that  they  heard  that  there  was  an

accident  of  Bikram..  PW4 Shri  Udipta  Gogoi  also  could  not  depose

anything as to who was driving the motorcycle at the time of accident.

PW6 Shri Dipankar Gogoi and PW7Shri Pinkuraj Buragohain are seizure

list  witnesses  and  they  did  not  witness  the  occurrence.   PW8  Dr.

Prasanta Buragohain and PW9 Dr. Hamen Buragoahin are the Medical

and  Health  Officer  and  PW10  Shri  Subrata  Mishra  and  PW11  Shri

Priyadhar Handique are the M.V.I. and I.O. of the case respectively ,

who are official  witnesses.   PW11,  the I.O.  in  his  evidence in  chief

deposed  that  he  recorded  the  statement  of  witnesses  namely  Sri

Gurudoyal Singh (P.W.5) Sri Sankar Nayak, Chandan Singh (PW.2), Smt.

Harjit  Kaur  (P.W.3)   on  1.1.14  from  6.55  pm  onwards  and  their

statements were recorded near the place of occurrence.  None of the

witnesses in their statement on 1.1.14 stated before him about the

name of the accused as the rider of the motorcycle.

18. The  Hon’ble  Supreme  Court  in  State  of

Karnataka vs Satish; (1998) 8 SCC 493, held that the burden

lies on the prosecution to bring record on material to establish

the negligence or rash driving. In absence of any material on

record, no presumption of “rashness” or “negligence” can be

drawn by invoking the maxim “Res ipsa loquitor” to held the

accused guilty.  



8

19.  To  constitute  an  offence  u/s  279  IPC  prove  of

criminal  rashness  or  criminal  negligence is  essential.  It  is  a  known

proposition of law that simple lack of care will constitute civil liability

but for liability under criminal law a very high degree of negligence is

required to be proved. But in the present case, none of the witnesses

deposed that there was any criminal rashness or negligent on the part

of the accused person. 

                      20. Considering the above facts and reasons, I find that

the  prosecution  has  failed  to  prove  the  offences  punishable  u/s

279/304(A)  IPC  against  the  accused  beyond  all  reasonable  doubt.

Accordingly,  the  accused  Shri  Roktim  Buragohain  is  acquitted  on

benefit of doubt and I exonerate the accused person from the offences

punishable u/s 279/304(A) of IPC, setting him at liberty forthwith. The

seized  vehicles  along  with  documents  are  to  be  returned  to  its

registered  owners.  The  bail  bond  shall  stand  cancelled  after  six

months. 

21. This case is accordingly disposed of.

Given under my hand and seal of this Court on the 24th day of

April, 2018.

(Mrs Audri Bhattacharyya)   
Chief Judicial Magistrate,
Tinsukia.

Dictated and corrected by me.

(Mrs Audri Bhattacharyya)               
Chief Judicial Magistrate,
Tinsukia.                                                            
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APPENDIX

PROSECUTION WITNESSES

P.W1- Sri Nimai Nayak,
P.W2- Sri Chandan Singh,
P.W3- Smti Harjeet Kaur,
P.W4- Sri Udipta Gogoi,
P.W5- Sri Gurdayal Singh,
P.W6- Sri Dipankar Gogoi,
P.W7- Sri Pinkuraj Buragohain,
P.W8- Dr. Prasanta Borgohain, MO,
P.W9- Dr. Hemen Buragohain, MO,
P.W10- Sri Subrata Mishra, MVI,
P.W11- Sri Priyadhar Handique, IO.

PROSECUTION EXHIBITS  :
Ext.1-  Seizure List,
Ext.2- Information regarding death of a RTA victim in surgery  

ward, 
Ext. 3- Post Mortem Report,
Ext. 4- Inquest report u/s 174 Crpc,
Ext. 5- Challan for use when a dead body is sent for 

examination,
Ext. 6- Dead body forwarding report,
Ext. 7- Command Certificate,
Ext. 8- MVI Report,
Ext. 9- Sketch Map,
Ext. 10- Ejahar,
Ext. 11- Charge Sheet.

     ( Mrs Audri Bhattacharyya )
       Chief Judicial Magistrate,

Tinsukia. 


